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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 

In the Matter of  
 
Expanding the Economic and Innovation 
Opportunities of Spectrum Through Incentive 
Auctions 

) 
) 
)    Docket No. 12-268 
)     
) 
) 

 
 

REPLY COMMENTS OF UNA VEZ MAS, LP 

Una Vez Mas, LP (“UVM”), the parent company of the licensees of 30 full power, Class 

A, and low power broadcast television stations, hereby submits reply comments in response to 

the Commission’s Notice of Proposed Rulemaking (“NPRM”) in the above-captioned 

proceeding.1  As the Commission prepares to adopt rules designed to foster a successful 

incentive auction, it must focus both on maximizing broadcaster participation and preserving and 

protecting existing local broadcast television service throughout the auction and repacking 

processes.   

I.  INTRODUCTION AND SUMMARY 

UVM is the largest U.S. affiliate group of the Azteca America television network.  

Through its nearly decade-long network/affiliate relationship with Azteca America, UVM has 

brought alternative Spanish-language programming to underserved audiences throughout the 

United States.  UVM initially focused exclusively on operating low-power and Class A stations, 

with the goal of bringing a viable Spanish-language competitor to diverse markets, large and 

small.  Now, its portfolio includes full-power stations in Houston, Dallas, and San Francisco.            

                                                 
1  In the Matter of Expanding the Economic and Innovation Opportunities of Spectrum Through Incentive 
Auctions, Notice of Proposed Rulemaking, 27 FCC Rcd. 12357 (2012) (“NPRM”). 
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Over-the-air broadcasting remains particularly important for minority populations and lower-

income households.  A recent NAB study indicates that 28% of Asian households, 23% of 

African-American households, and 26% of Latino households are broadcast-only.  In addition, 

26% of homes with an annual income under $30,000 received TV signals solely over-the-air.                                

            UVM agrees with the broad cross-section of commenters from the broadcast and wireless 

industries that have recognized that it is incumbent upon the Commission both to make 

participation in the voluntary auction attractive for broadcasters and, at the same time, to hold 

harmless television broadcasters that opt not to participate.  To accomplish these dual goals, the 

Commission must valuate spectrum fairly, consistent with marketplace forces.  It should not 

deprive broadcasters of the ability to obtain full value for their spectrum at auction or full 

protection during repacking based on arbitrary decision making or artificial deadlines.  Whether 

in valuing stations or extending protections during repacking, the Commission must honor 

investment made in reliance on FCC policy and precedent as of the date of the auction, not the 

date of the Spectrum Act, including in Distributed Transmission System (“DTS”) facilities.  The 

Commission should afford broadcasters flexibility in creating channel sharing arrangements, 

including allowing stations to change their communities of license.  The Commission cannot, 

consistent with the law, deny auction eligibility or repacking protection to Class A licensees 

whose status remains the subject of an appeal as of the auction date.  Finally, the Commission 

cannot simply ignore low-power television stations and the minority communities that rely on 

them, and should protect low-power television service to the fullest extent possible under the 

law. 
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II.  THE COMMISSION SHOULD ADOPT RULES THAT INCENTIVIZE 
BROADCASTER PARTICIPATION IN THE VOLUNTARY AUCTION.  

The initial comments reflect widespread agreement that the Commission must establish 

auction policies and procedures that encourage broadcaster participation.  By attracting broad 

participation in the largest markets, the Commission will unlock the value of spectrum assembled 

in the rest of the country through repacking alone.  First and foremost, the Commission must 

offer broadcasters a fair price in exchange for all or some of the broadcasters’ usage rights.  

UVM believes that the simplest and most equitable way to do this is by basing valuation on the 

station’s impact on spectrum clearing, not its enterprise value.  That means marketplace value 

based on relinquishment of 6 MHz of spectrum.  It matters not to a wireless carrier whether the 

spectrum they receive comes from a full power or a Class A station, or from a station with high 

or low billings.   

           Should the Commission opt to link bidding prices to operating facilities, it should 

abandon the notion of assigning bidding prices to broadcast facilities licensed as of February 22, 

2012, the date the Spectrum Act was signed into law.  As the proposed treatment of Class A 

stations and stations with original construction permits as of February 22, 2012 indicates, the 

Spectrum Act sets a floor rather than imposing a ceiling on what coverage areas and populations 

served should be considered in establishing prices or extending protection during repacking.  As 

the Commission itself states, “although Section 6403(b)(2) mandates preservation only of certain 

licensed facilities, we do not interpret it to prohibit the Commission from granting protection to 

additional facilities where appropriate.”  The Spectrum Act did not “mark[] the end of 

broadcasters’ efforts and investments,” and the industry did not “c[o]me to a standstill as of 

February 22, 2012.”2  Accordingly, UVM believes the Commission should base its bid prices on 

                                                 
2  Comments of Entravision Holdings, LLC, at 5. 
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the station facilities in place at time of the auction rather than upon those facilities licensed as of 

February 22, 2012.  Broadcast licensees have relied upon Commission policies in making 

investment decisions.  For example, as demonstrated below, UVM has relied upon Commission 

policy (indeed, Commission encouragement) in developing a DTS to improve coverage for its 

Santa Rosa, CA  full-power station, KEMO.  The Commission cannot impose an arbitrary 

February 22, 2012 deadline for evaluating broadcast stations’ value or the population and service 

area to which protection will be extended in repacking.  Doing so would ignore the efforts and 

investment made by broadcasters in good faith reliance on Commission policy and precedent, 

whether in the context of building DTS or modifying facilities consistent with a Commission-

issued construction permit.  UVM agrees with Entravision that “[t]he February 22, 2012 cutoff 

proposed in the NPRM not only discounts the weight of the licensee reliance on Commission 

policy and process, it also discounts the true value of such stations.”3   

If the Commission is to maximize auction participation, it must also craft rules that afford 

broadcasters flexibility with respect to channel sharing.  Doing so will increase the options 

available to broadcasters weighing whether or not to participate in the incentive auction process.  

The Commission has proposed prohibiting channel sharing that involves changes to a sharing 

station’s community of license because such changes would be inconsistent with Section 307(b) 

of the Communications Act.  While such an interpretation reflects the Commission’s 

longstanding concern that such a license change not result in loss of service to a given 

community, it simply cannot be squared with the policy underlying the incentive auction, 

pursuant to which the Commission is encouraging broadcasters to abandon television service 

altogether.  UVM supports proposals advanced by several commenters that, consistent with the 

                                                 
3  Id. 
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public interest, the Commission should permit stations to change their community of license to 

the extent necessary to facilitate channel sharing with another station within the same Nielsen 

Designated Market Area (“DMA”).  Permitting channel sharing in this manner would increase 

options for broadcasters–and thereby increase their willingness to participate in the auction–

without undue disruption of the overall television broadcasting scheme.   

III.  THE FCC MUST PROTECT DISTRIBUTED TRANSMISSION SYSTE M 
FACILITIES AUTHORIZED AFTER FEBRUARY 22, 2012. 

A. The FCC Has Championed the Benefits of Distributed Transmission 
Systems.  

In November 2008, the Commission approved the groundbreaking technology for 

Distributed Transmission Systems (“DTS”), which allow a broadcaster to utilize multiple 

synchronized transmitters throughout a station’s service area in order to “provid[e] optimum 

signal coverage for [its] viewers.”4   Importantly, DTS “involves complex new technology” 5 that  

affords broadcasters an efficient way to serve viewers located in areas where terrain features 

prevent a station’s signal from reaching them.6  

In the DTS Order, the FCC acknowledged the many benefits of DTS technology, 

including that DTS will: (1) “allow stations to reach viewers that would not otherwise be served 

by conventional means”; (2) “offer improved service within stations’ coverage areas, including 

near the edges where signals can be low using traditional means”; (3) “improve reception of 

DTV signals on pedestrian and mobile devices, and enhance indoor reception, especially for 

suburban viewers”; (4) “offer[] an alternative to stations whose single, taller tower proposals 

                                                 
4  Digital Television Distributed Transmission System Technologies, Report and Order, 23 FCC Rcd 16731, ¶ 
1 (2008) (“DTS Order”). 
5  GAO, Report to the Chairman, Subcommittee on Telecommunications and the Internet, Committee on 
Energy and Commerce, Telecommunications:  FCC Should Take Steps to Ensure Equal Access to Rulemaking 
Information, GAO-07-1046 (Sept. 2007). 
6  DTS Order, ¶ 2. 
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may have been stymied by tower height and placement limits associated with aeronautical safety 

or local zoning concerns”; (5) “enhance spectrum efficiency”; (6) “facilitate the DTV transition” 

and let broadcasters “reach larger portions of their audiences by delivering signals to segments of 

the public who, absent DTS solutions, might not be able to receive a station’s DTV signal over 

the air”; (7) “enhance DTV broadcasters’ ability to compete with cable and satellite service and 

offer an effective over-the-air alternative for many viewers”; and (8) provide stations “the ability 

to continue to serve some of their analog viewers who would lose service as a result of the 

stations’ [DTV] transition.”7 

In reliance on the Commission’s policy, UVM has invested heavily in DTS for its station 

KEMO-TV, Santa Rosa, California (Fac. ID 34440).  KEMO-TV completed the primary 

engineering to implement the new DTS facilities, and construction will be completed 

approximately six months after the City of San Francisco issues the necessary construction 

permit.  Including the $100K spent to date, Una Vez Mas will spend between $1.6 and $1.9 

million on KEMO-TV’s DTS facilities.  Once the DTS facilities are complete, the benefits to 

viewers will be significant.8   

For KEMO-TV, the Commission authorized UVM to utilize two transmitter sites, one at 

Mt. St. Helena, the existing site of the currently-licensed facility, and a new site at Sutro Tower 

in San Francisco.  The Santa Rosa service area is obstructed by very hilly terrain, and these DTS 

facilities will enable KEMO-TV to finally surmount this challenging environment and provide 

service to previously unserved viewers.  The results speak for themselves.  DTS will add nearly 3 

million viewers, an increase of more than 51%, and Hispanic viewers will grow from 1,117,605 

to 1,852,346, an increase of 66%.   

                                                 
7  Id., ¶ 14. 
8  See CDBS File No. BMPCDT-20120504ADE (granted Aug. 27, 2012). 
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B. The Spectrum Act Affords the Commission Discretion to Protect Distributed 
Transmission Systems.  

UVM agrees with the Commission that it has discretion to protect the millions of dollars 

invested by broadcasters in express reliance on the agency’s own policies, promises, and 

incentives.  The Spectrum Act states that “the Commission shall make all reasonable efforts to 

preserve, as of the date of the enactment of this Act, the coverage area and population served of 

each broadcast television licensee” in the repacking process.9  The statute goes no further and is 

ambiguous as to what protection should be given to DTS facilities authorized after February 22, 

2012.  Plainly, the statute does not foreclose protecting DTS facilities. 

In “interpreting an ambiguous statute,” it is an agency’s role “to fill statutory gaps.”10  

Acknowledging that the Spectrum Act stipulated the bare minimum protection which the 

Commission must afford broadcasters in the repacking process, the NPRM states that “[a]lthough 

section 6403(b)(2) mandates preservation only of certain licensed facilities, we do not interpret it 

to prohibit the Commission from granting protection to additional facilities where appropriate.”11  

Indeed, the FCC has proposed to afford additional protection to both full-power television 

stations with unbuilt construction permits as of February 22, 2012 and Class A stations yet to 

convert their facilities to digital as of February 22, 2012.12  For Class A stations, the agency 

reasons that not providing full protection “would be fundamentally unfair” and “deprive the 

                                                 
9  47 U.S.C. § 1452(b)(2). 
10  Nat’l Cable and Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982 (2005). 
11  See NPRM, ¶ 113. 
12  See NPRM, ¶¶ 114-115. 
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public of important benefits.”13  For full-power stations, the FCC proposes protecting their 

reliance on the results of “an auction or NCE point system proceeding.”14   

The Commission then asks whether it “should protect any other authorized full power or 

Class A television station facilities in the repacking process.”15  UVM agrees with KAZN 

License, LLC that the full-power and Class A stations “are not distinguishable in any meaningful 

manner” from stations such as KEMO-TV with DTS facilities authorized after the Spectrum 

Act’s enactment.16  In fact, failure to protect DTS facilities in repacking would violate the 

Administrative Procedure Act (“APA”), which forbids the FCC from issuing a rule that is 

“arbitrary, capricious, an abuse of discretion, . . . otherwise not in accordance with law,” or 

unsupported by record evidence.17  To satisfy its obligations under the APA, the Commission 

“must examine and consider the relevant data and factors, and articulate a satisfactory 

explanation for its action including a rational connection between the facts found and the choice 

made.”18   

First, it also would be “fundamentally unfair” not to protect DTS facilities authorized 

after the Spectrum Act.  Just as no notice was provided to Class A stations undergoing the digital 

transition, no notice was provided to those stations wishing to utilize DTS facilities to improve 

their signal quality and reach previously unserved viewers in express reliance on Commission 

precedent.  The DTS Order praised the many public interest benefits of DTS and did not 

establish a timeline for the implementation of DTS technology.  The Spectrum Act should not 

                                                 
13  Id., ¶ 115. 
14  Id., ¶ 114. 
15  Id., ¶ 116. 
16  Comments of KAZN License, LLC, Docket No. 12-268 (Jan. 25, 2013). 
17  5 U.S.C. § 706(2)(A), (E). 
18  Motor Vehicle Mfrs. Ass’n, Inc. v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983). 
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serve as an artificial predicate to strand the millions of dollars invested by broadcasters in 

cutting-edge DTS technology.   

Second, not protecting DTS facilities also would “deprive the public of important 

benefits.”  The Commission’s repeated public interest goals for broadcasters are “competition, 

localism, and diversity.”19  DTS technology promotes localism, finally giving broadcasters a tool 

to reach and provide local programming for over-the-air viewers including, in large measure, 

minority and low-income viewers, many of whom have been deprived of television reception 

because of previously insurmountable terrain challenges for years.  DTS technology promotes 

competition, “enhanc[ing] DTV broadcasters’ ability to compete with cable and satellite 

service.”20  And DTS technology promotes diversity, which is premised on the assumption that 

“the widest possible dissemination of information from diverse and antagonistic sources is 

essential to the welfare of the public.”21  Expanding stations’ footprints to underserved viewers 

clearly achieves this goal.   

Third, stations authorized to construct DTS facilities have just as much of a reliance 

interest as the stations the NPRM recognizes for Class A and full-power stations.  The 

Commission’s authorization of KEMO-TV’s DTS facilities was not temporary and subject to an 

arbitrary, already-passed deadline.  Rather, UVM relied upon the DTS Order and the subsequent 

authorization and rationally invested in the station’s DTS facilities. 

The similarities are apparent between stations authorized for DTS facilities and the Class 

A and full-power stations which the FCC reasonably proposes to afford protection beyond 

                                                 
19  2010 Quadrennial Regulatory Review – Review of the Commission’s Broadcast Ownership Rules and 
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Notice of Proposed 
Rulemaking, 26 FCC Rcd 17489, ¶ 1 (2011) (“2010 Ownership NPRM”). 
20  DTS Order, ¶ 14. 
21  2010 Ownership NPRM, at ¶ 16 (internal quotations and citations omitted). 
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February 22, 2012.  Indeed, the Commission may not “appl[y] different standards to similarly 

situated entities and fail[] to support this disparate treatment with a reasoned explanation and 

substantial evidence in the record[.]”22   Failure to afford stations employing DTS technology 

equivalent treatment would improperly undermine the goals of the Communications Act23 and 

would be arbitrarily discriminatory in violation of the APA.24 

Should the Commission consider denying protection to DTS facilities, a desire for 

increased “flexibility” does not warrant robbing stations of full and fair auction price or 

repacking value.25  It is stating the obvious that paying anyone less than full value increases the 

payor’s flexibility – the payor will have more money.   But increased benefits to the payor cannot 

justify cheating the payee, especially when the payee justifiably relied on the payor’s prior 

authorization and policies.  Such an explanation would be far from “reasoned” and would run 

counter to the “substantial evidence” accrued through years of Commission policy and 

precedent. 

Moreover, the APA limits “rules” to agency actions with “future effect.”26  Here, UVM 

invested substantial resources in constructing DTS facilities based on a reasonable expectation – 

supported by Commission Orders and application grants – that its investments would not be 

eviscerated by the repacking process.  Denying DTS facilities protection would be primarily 

                                                 
22  Burlington N. & Santa Fe Ry. Co. v. Surface Transp. Bd., 403 F.3d 771, 777 (D.C. Cir. 2005). 
23  See, e.g., Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984) (even if a 
statutory provision is ambiguous, an agency’s interpretation will be struck down if unreasonable); see also Office of 
Commc’n of United Church of Christ v. FCC, 779 F.2d 702, 707 (D.C. Cir. 1985) (stating that one of the basic 
“dictates” of “[r]ational decisionmaking” is that an agency not “employ means that actually undercut its own 
purported goals”). 
24  See, e.g., Melody Music, Inc. v. FCC, 345 F.2d 730, 733 (D.C. Cir. 1965); see also FEC v. Rose, 806 F.2d 
1081, 1089 (D.C. Cir. 1986) (“[A]n agency’s unjustifiably disparate treatment of two similarly situated parties 
works a violation of the arbitrary-and-capricious standard.”).   
25  See NPRM, ¶ 114. 
26  5 U.S.C. § 551(4). 
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retroactive, and thus per se unlawful, because it would “impair rights [UVM] possessed when it 

acted” to implement business plans following grant of its application.27  And even if evaluated as 

merely “secondarily retroactive,” rules denying DTS facility protection would “affect a regulated 

entity’s investment made in reliance on the regulatory status quo before the rule’s promulgation” 

by significantly devaluing “substantial past investment incurred in reliance upon the prior 

rule.”28 

Further, failure to afford repacking protection for DTS facilities authorized after February 

22, 2012 would violate the Fifth Amendment’s Takings Clause.  Foregoing this protection would 

deny UVM all economically beneficial use of its DTS authorizations and the expenditures made 

in reliance on them, thus amounting to a per se taking which, absent just compensation, would 

violate the Takings Clause.29  In addition, UVM has a protected property right in the value of the 

investments that it made to obtain and implement the DTS facilities for KEMO-TV, as well as 

the reasonable expectation that DTS would substantially expand the station’s viewership, ratings, 

and advertising revenue.  FCC action that strips KEMO-TV’s DTS facilities of repacking 

protection and these significant benefits would “interfere[] with [its] distinct investment-backed 

expectations” and thus constitute an unlawful regulatory taking.30 

                                                 
27  DIRECTV, Inc. v. FCC, 110 F.3d 816, 825-26 (D.C. Cir. 1997) (quoting Landgraf v. USI Film Prods., 511 
U.S. 244, 280 (1994)). 
28  Mobile Relay Assocs. v. FCC, 457 F.3d 1, 11 (D.C. Cir. 2006).  
29  See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 426 (1982). 
30  Penn Cent. Trans. Co. v. City of New York, 438 U.S. 104, 124 (1978). 
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IV.  THE COMMISSION SHOULD ADEQUATELY PRESERVE THE 
COVERAGE AREA AND POPULATION SERVED OF DTS STATIONS  
IN THE REPACKING PROCESS 

Assuming the Commission affords repacking protection to DTS facilities authorized after 

February 22, 2012, the proper metrics for coverage area and population served must be utilized 

to ensure preservation of the unique qualities provided by DTS. 

A. The “Coverage Area” Standard for DTS Stations Should Be Based Upon 
Rules 73.626(d)-(e). 

The NPRM proposes to define “coverage area” in terms of 47 CFR § 73.622(e).  Though 

the NPRM addresses “coverage area” for DTV stations and Class A stations, it does not 

contemplate what the “coverage area” should be for a station employing DTS technology.  As 

with DTV stations and Class A stations, the “coverage area” for DTS stations should mean “the 

area within which a [DTS station] is protected from interference.”31   

For this purpose, Rules 73.626(d)-(e), both adopted in the DTS Order, are most 

analogous to Rule 73.622(e) and should be the fundamental “coverage area” standards for DTS 

stations.   Rule 73.626(e) states that “the population served by a DTS station shall be the 

population within the station’s combined coverage contour, excluding the population in areas 

that are outside both the DTV station’s authorized service area and the Table of Distances 

Area[.]”32  As an alternative to the Table of Distances Area, however, the DTS Order permits 

DTS stations to use the “largest station” provision in Rule 73.622(f)(5), which “provide[s] the 

same geographic coverage area as the largest station within [its] market.”33  The DTS Order also 

provides that “DTS stations seeking to maximize under this rule to cover an area greater than can 

be covered using the values in the Table of Distances may request an increase in ERP and 

                                                 
31  NPRM, ¶ 99. 
32  47 C.F.R. § 73.626(e). 
33  47 C.F.R. § 73.622(f)(5); DTS Order, ¶ 35. 



13 
 

antenna HAAT values to determine the circle within which all DTS station coverage contours 

must be contained.  In other words, DTS stations may obtain the same coverage under the rule as 

would a single-transmitter station, provided the DTS service would not result in new 

interference.”34  In addition, the DTS Order permits DTS stations to request changes to their 

reference points, the points from which the areas circumscribed by circles based on the Table of 

Distances or the Largest Station alternative are determined.35  Hence, Rules 73.626(d)-(e), in 

combination with portions of the DTS Order not fully represented in the rule text,36 provide the 

proper “coverage area” standard for stations utilizing DTS facilities.   Protecting DTS service 

areas under these rules is necessary to properly recognize the investments that station owners like 

UVM have made to increase their coverage areas and to provide service to previously unserved 

viewers in remote areas. 

For the reasons discussed above, failure to protect the coverage area of DTS facilities 

under these rules would be impermissibly retroactive.37  DTS is a complex, cutting-edge 

technology, and UVM has made significant investments in KEMO-TV’s DTS applications and 

preliminary engineering implementations.  Denying KEMO-TV the proper coverage area would 

categorically “impair” and eliminate the rights UVM possessed when it made such investments,  

which would be primarily retroactive and per se unlawful.38  It would, at a minimum, amount to 

“unreasonable secondary retroactivity,” by “mak[ing] worthless substantial past investment 

incurred in reliance upon the prior rule.”39  Moreover, a decision to improperly determine the 

                                                 
34  DTS Order, ¶ 35. 
35  Id., ¶ 29. 
36  Id., ¶¶ 29, 35. 
37  See supra Section III.B. 
38  DIRECTV, Inc., 110 F.3d at 825-26. 
39  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 220 (1988) (Scalia, J. concurring). 
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coverage area of DTS facilities would either eviscerate or at the very least “interfere[] with 

[UVM’s] distinct investment-backed expectations” and represent an unconstitutional taking.40 

B. The Spectrum Act Mandates that the Commission Undertake “Reasonable 
Efforts” to Preserve the Same Specific Population Served in the Repacking 
Process. 

UVM agrees with the National Association of Broadcasters (“NAB”) that the Spectrum 

Act mandates that the Commission provide “each broadcaster with the same coverage and same 

population that it now serves.”41  The statute prescribes that “the Commission shall make all 

reasonable efforts to preserve . . . the coverage area and population served of each broadcast 

television licensee . . . .”42  Many of UVM’s viewers are Hispanic, low-income viewers who rely 

on over-the-air broadcasting.  Therefore, it is crucial that the Commission adopt “Option 2,” 

modified as proposed by NAB, and interpret “reasonable efforts” to include preserving service to 

the same specific viewers for each eligible station.43 

Causing “less disruption to viewers”44 is of paramount importance for Spanish-language 

speakers because a disproportionately large segment of this population living in the United States 

relies exclusively on over-the-air television for video service compared to the general 

population.45  UVM agrees with Univision that “it is vitally important that the Commission’s 

repacking rules avoid doing harm to Hispanic viewers and the Spanish-language stations that 

                                                 
40  Loretto, 458 U.S. at 426; Penn Central, 438 U.S. at 124. 
41  Comments of National Association of Broadcasters, at 19. 
42  47 U.S.C. § 1452(b)(2). 
43  See NPRM, ¶ 106. 
44  Id. 
45  See Comments of Univision, at 3 (“26 percent of all Hispanic households―or 3.3 million U.S. households 
― rely on free, over-the-air television exclusively, rather than subscribing to [MVPD] services. . .  [A]mong 
Hispanic households that prefer to speak Spanish at home, one-third rely on over-the-air television exclusively.”). 
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serve them.”46   It would be a disservice to this burgeoning, yet still underserved segment of the 

U.S. population to eliminate an important source of programming.  Moreover, preserving 

specific populations is an especially acute concern for stations employing DTS technology, many 

of which have invested in the technology to reach specific viewers who could not receive those 

stations’ signals because of terrain impediments. 

V. THE FCC SHOULD MAKE ALL REASONABLE EFFORTS TO 
PRESERVE THE COVERAGE AREA AND POPULATION SERVED OF  
LOW POWER TELEVISION STATIONS. 

 UVM joints numerous commenters in urging the Commission to protect the coverage 

areas and populations served of low-power television stations during the repacking process.47    

As the Commission has recognized, “[l]ow power television stations are a source of diverse and 

local television programming….”48  Indeed, UVM’s LPTV stations provide quality niche 

programming to a wide variety of racial and ethnic minorities residing in underserved or 

unserved areas.  UVM station KAMM-LP in Amarillo, Texas, for example, provides Spanish-

language content that is not available elsewhere in the market.  Meanwhile, UVM station 

WUVM-LP in Atlanta provides local content such as “Noticiero Azteca America Local” 

                                                 
46  Comments of Univision, at 4. 
47  See, e.g., Comments of Advanced Television Broadcasting Alliance, at 5 (“If the Commission then decides 
to move forward, it should ensure that LPTV stations will be accommodated as part of the repacking process. The 
FCC has acknowledged that it has authority to protect LPTV stations during the repacking process) (internal citation 
omitted); Comments of International Communications Network, Inc., at 2 (“…the Commission must recognize the 
importance in the communications world of LPTV service to local communities by minority, independently-owned 
operators and the consequent need to utilize every available means to preserve that service while repacking the 
spectrum after the incentive auction.”); Comments of MSGPR Ltd. Co. at 5 (“[T]he proposed incentive auction, …, 
must protect the pre-auction spectrum usage rights of all operating LPTV & translator operators.”); Comments of 
The Named State Broadcasters Associations, at 9 (“There are potentially thousands of television translator and 
LPTV stations, and hundreds of thousands of citizens who rely upon those stations, that may be adversely impacted 
by this proceeding. The Commission should take their existence and the continued need for their service into full 
and favorable consideration under the goal of Section 307(b) as it exercises its discretion to repack stations in a 
circumscribed way.”); Comments of Weigel Broadcasting Company, at 1 (the Commission must “make all 
reasonable efforts to avoid creating ‘short markets’ in which viewers in a local television market would lose access 
to low power television stations….”). 
48  NPRM, ¶ 358. 
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newscasts, “Fanatico Sports” local sports news programs, and Spanish-language broadcasts of 

Atlanta Silverbacks professional soccer matches.    

LPTV stations represent a critical thread in the nationwide tapestry of free, over-the-air 

broadcast television.  Millions of Americans depend on over-the-air television to meet their 

informational and entertainment needs, and they are doing so in increasing numbers.  In 2012, 54 

million Americans relied on an over-the-air signal for television reception, up from 46 million 

just a year prior.49  In addition, recent studies have confirmed that minorities and low-income 

Americans disproportionately rely on free, over-the-air television when compared to non-

minorities and higher-income individuals.50  These vulnerable populations would therefore be 

most affected by the loss of LPTV service.  Congress sought to prevent just such an outcome in 

passing the Spectrum Act, which acknowledges the importance of over-the-air broadcasting and 

requires the Commission to protect it.51  Because LPTV stations are no less vital to the 

broadcasting service than their full-power and Class A counterparts, the Commission must make 

all reasonable efforts to preserve the coverage areas and populations served by LPTV stations 

during repacking.     

LPTV stations are also vital to furthering one of the Commission’s primary policy goals – 

ownership diversity.  As the Commission has long recognized, “minorities and women own 

broadcast stations in disproportionately small numbers.” 52  Because of lower start-up costs and 

                                                 
49  Press Release, National Association of Broadcasters, Over-the-air TV Viewership Soars to 54 Million 
Americans (June 18, 2012) (“According to new research by GfK Media, the number of Americans now relying on 
over-the-air (OTA) television reception increased to almost 54 million, up from 46 million just a year ago.”) 
(internal citation omitted), available at http://www.nab.org/documents/newsroom/pressRelease.asp?id=2761. 
50  Id. (“In all, minorities make up 44% of all broadcast-only homes. … Lower-income households also trend 
towards broadcast-only television, with 26% of homes with an annual income under $30,000 receiving TV signals 
solely over-the-air.”). 
51  See Comments of Lima Communications Corporation, et al. at 2. 
52  Commission Seeks Comment on Broadcast Ownership Report, Public Notice, DA 12-1946 at ¶ 2 (MB, rel. 
Dec. 3, 2012); see also 2010 Quadrennial Regulatory Review – Review of the Commission’s Broadcast Ownership 
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barriers to entry, however, the LPTV service fosters ownership opportunities for minority and 

female broadcasters.  The lower operating costs and regulatory burdens associated with LPTV 

also allow for more sustainable ownership.  Declining to protect low power television stations 

during repacking would only exacerbate the problem of low minority and female ownership. 

Just 20 months ago, the FCC sought to “hasten the low power television conversion to 

digital” and set September 1, 2015 as the LPTV digital transition date.53  UVM has made 

significant investments in its LPTV stations to facilitate this FCC-mandated change, but the 

practical effect of denying them protection would be station extinction.  That is why, for the 

same reasons discussed above, denying protection to low power television stations would be 

primarily retroactive and per se unlawful, or, at very least, “make worthless substantial past 

investment incurred in reliance upon the prior rule” and amount to unreasonable secondary 

retroactivity.54  Moreover, Commission rules which failed to protect LPTV stations would almost 

certainly sound their death knell, especially in congested markets.  Such denial of all 

economically beneficial use of their licenses and the expenditures made in reliance on them – 

including FCC orders incentivizing a digital transition which would be rendered moot by this 

proceeding – amounts to a per se taking which, absent just compensation, would violate the 

                                                                                                                                                             
Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, MB Docket No. 
09-182, Report on Ownership of Commercial Broadcast Stations, DA 12-1667 at ¶¶ 5, 7 (M.B. rel. Nov. 14, 2012) 
(“Women collectively or individually hold a majority voting interest in 6.8 percent of the nation’s full power 
commercial television stations.  Racial minorities, meanwhile, hold a majority interest in 2.2 percent of such 
stations.”). 
53  Amendment of Parts 73 and 74 of the Commission’s Rules to Establish Rules for Digital Low Power 
Television, Television Translator, and Television Booster Stations and to Amend Rules for Digital Class A 
Television Stations, Second Report and Order, 26 FCC Rcd 10732, ¶¶ 6-7 (2011) (“LPTV DTV Second Report and 
Order”). 
54  Bowen, 488 U.S. at 220 (Scalia, J. concurring). 
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Takings Clause.55  At the very least, such action would constitute an unconstitutional regulatory 

taking.56 

VI.  THE COMMISSION MUST RESPECT A BROADCASTER’S STATUS 
UNTIL ANY CHANGE TO SUCH STATUS BECOMES FINAL AND 
UNAPPEALABLE.    

The NPRM’s proposal to exclude from reverse auction eligibility certain Class A stations 

which have been downgraded to low-power status regardless of “whether or not the modification 

order is final and appealable” runs counter to the Communications Act, the Constitution, and the 

Spectrum Act57 and cannot be sustained as a matter of law. 

Pursuant to Rule 1.87, the Commission has issued several Show Cause Orders by which 

the Commission seeks to modify Class A stations to LPTV status based on a station’s failure to 

meet ongoing Class A eligibility requirements.58  As described in its Response to the Show 

Cause Order, which UVM attaches for inclusion in this docket and hereby incorporates by 

reference in its entirety, UVM believes that any action taken by the Commission to modify the 

licenses for five of its California Class A stations to reflect low-power television status would be 

arbitrary and capricious, counter to the Community Broadcasters Protection Act of 1999, and 

inconsistent with Commission policy and precedent.59   

Nonetheless, should the Commission issue a modification order,60 the Communications 

Act explicitly provides UVM a right to judicial review.61  Specifically, the Act holds that 

                                                 
55  See Loretto, 458 U.S. at 426. 
56  See Penn Central, 438 U.S. at 124. 
57  See NPRM, ¶ 75, n.105. 
58  See, e.g., Reclassification License of Class A Television Stations KASC-CA Atascadero, California KDFS-
CA Santa Maria, California KLDF-CA Lompoc, California KPAO-CA Paso Robles, California KSBO-CA San Luis 
Obispo, California, 27 FCC Rcd 2601 (M.B. 2012). 
59  Una Vez Mas, LP, Response to Order to Show Cause (filed Apr. 23, 2012) (“Show Cause Response”) 
(Attached as Exhibit A). 
60  See 47 C.F.R. § 1.87(i). 



19 
 

“[a]ppeals may be taken from decisions and orders of the Commission to the United States Court 

of Appeals for the District of Columbia . . . [b]y the holder of any construction permit or station 

license which has been modified or revoked by the Commission.”62  Should UVM obtain a 

favorable ruling, the Communications Act enumerates that the court “shall remand the case to 

the Commission to carry out the judgment of the court and it shall be the duty of the 

Commission, in the absence of the proceedings to review such judgment, to forthwith give effect 

thereto . . . .”63  Simply put, the Communications Act is unambiguous and does not give the 

Commission discretion to strip away UVM’s statutory and due process right to judicial review. 

The NPRM’s proposal ignores this statutory mandate and instead, for all intents and 

purposes, would make the staff’s Class A modifications final and unappealable.  Under the 

FCC’s proposed scheme, UVM would have no recourse should it exercise its right to appeal and 

the D.C. Circuit issue an Order for Remand reinstating a station’s Class A status after the reverse 

auction commences.  In that scenario, the auction would have already begun, leaving qualified 

UVM Class A stations ineligible and causing irreversible harm.    

That is why the NPRM’s proposal to effectively finalize its Class A downgrade would 

also violate the Fifth Amendment’s Takings Clause.  UVM has a protected property right in the 

value of the investments that it made to obtain and implement its Class A licenses, as well as the 

reasonable expectation that it might be able to obtain substantial auction proceeds.  FCC action 

that strips auction eligibility and these significant benefits from these Class A stations would 

“interfere[] with [UVM’s] distinct investment-backed expectations” and thus constitute an 

                                                                                                                                                             
61  See 47 U.S.C. § 402(b)(5). 
62  Id. 
63  47 U.S.C. § 402(h) (emphasis added). 
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unlawful regulatory taking.64  Moreover, should these stations be denied repacking protection, 

this agency action would obliterate all economically beneficial use of the licenses and the 

expenditures made in reliance on them, constituting a per se taking which, absent just 

compensation, would also violate the Takings Clause.65 

Further, the FCC’s repacking model must account for any Class A stations subject to a 

reclassification order that remains subject to appeal.  The Spectrum Act mandates protection of a 

Class A station’s coverage area and population served as of February 22, 2012.66  Despite the 

issuance of the Show Cause Order, UVM’s stations had Class A status as of that date.   

Accounting for all Class A stations with pending administrative or judicial appeals of decisions 

downgrading their status in the repacking model is the only way to provide recourse for a station 

that successfully appeals the Commission’s reclassification order.  

In its Response to the Show Cause Order, UVM demonstrated how its stations sought and 

were granted special temporary authority (“STA”) to temporarily cease operations, yet the Show 

Cause Order suggested that Class A stations must miraculously fulfill certain programming 

obligations even when off the air.  UVM argued that the Community Broadcasters Protection Act 

of 1999 (the “CBPA”) did not impose minimum operating requirements exceeding those 

applicable to full-power stations.  In addition, UVM demonstrated that the FCC’s Show Cause 

Order conflicted with the clear language and intent of the CBPA to create permanent Class A 

licensees.  Should the Commission follow through with its Show Cause Order, the NPRM’s 

proposal would leave UVM, and other similarly situated Class A licensees, no alternative but to 

go to court and seek an injunction, which could disrupt the entire incentive auction process.   

                                                 
64  Penn Central, 438 U.S. at 124. 
65  See Loretto, 458 U.S. at 426. 
66  47 U.S.C. § 1452(b)(2). 
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VII.  CONCLUSION.   

The Commission’s rules must focus both on maximizing broadcaster participation and 

preserving and protecting existing local broadcast television service throughout the auction and 

repacking processes. DTS technology, constructed in reliance on FCC policy and guidance, 

permits viewing by underserved consumers in rural areas.  Failure to protect these state-of-the-art 

facilities would be arbitrary and capricious and impermissibly retroactive in violation of the APA 

and amount to an unconstitutional taking.  UVM agrees with commenters that the Commission 

must strive to protect the coverage areas and populations served of low-power television stations, 

which provide niche programming to many low-income households, during the repacking 

process.  Finally, excluding from reverse auction eligibility certain Class A stations which have 

been downgraded to low-power status without giving full effect to their due process right to 

appeal violates the Communications Act, the Constitution, and the Spectrum Act. 
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By: /s/ Terence Crosby / 
Terence Crosby 
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